courts' new approach to successive petitions creates the risk-indeed, over time, the certainty-that some valid claims will go unexamined. In the context of a death sentence, this risk is unacceptable.
After reviewing the history and the current state of the law of successive habeas corpus petitions, this Note analyzes the various types of successive claims and the different procedural situations in which they arise. The Note then proposes a new, two-pronged approach to successive petitions in capital cases. The proposal would remedy the sacrifice of constitutional justice caused by recent efforts to speed the imposition of the "ultimate sanction."
I.
JUDICIAL REVIEW OF SUCCESSIVE PETITIONS

A. The Current Approach
With John Spenkelink's execution, the Supreme Court signalled a new approach to the consideration of successive habeas corpus appeals, traditionally termed "abuse of the writ" cases. The Court's new policy, only now becoming clear, is to deny second and third habeas petitions promptly and summarily, without reaching or carefully considering the substantive merits of the claims raised. Although it has never explicitly acknowledged this new approach, the Court's actions reflect a pronounced shift to a new rule governing successive habeas petitions.
Individual Justices of the Supreme Court have at times urged the Court to alter its approach to successive petitions. When he was still Assistant Attorney General, Justice Rehnquist unsuccessfully encouraged Congress to restrict the writ of habeas corpus. 8 In 1983, Justice White wrote: "Except in unusual circumstances, successive writs [sh]ould be summarily denied." 9 Justice White did, however, acknowledge that the case law of the Court and the proceedings of Congress "implicitly recognize the legiti-6. Id. 7. Spenkelink v. Wainwright, 442 U.S. 906 (May 25, 1979) (denying stay of execution); Spenkelink v. Wainwright, 442 U.S. 901 (May 24, 1979) (same). In addition to being the first person involuntarily executed since the validation of the modem death penalty statutes in Gregg v. Georgia, 428 U.S. 153 (1976) (plurality opinion), Spenkelink was also the first capital defendant in the postGregg era to attempt to use a successive habeas corpus petition.
8. See Hearings on S. 895 Before the Subcomm. on Constitutional Rights of the Senate Comm. on the Judiciary, 92nd Cong., 1st Sess. 94, 102 (1971) . Florida Governor Bob Graham has also lobbied Congress to restrict federal habeas corpus. Adler, Florida's Zealous Prosecutors: Death Spe-macy of successive petitions raising grounds that have not previously been presented and adjudicated." 10 Without announcing the change, the Supreme Court has in fact begun to employ the approach contemplated by Justice White. Using brief per curiam opinions" and summary dispositions,' 2 the Court quickly disposes of most capital habeas petitions. It is now clear that in practice if not in theory, the Supreme Court has adopted an implicit presumption against reaching the merits of issues raised in successive petitions." 3 This new approach, increasingly followed by the lower federal courts,' 4 will have a far-reaching impact on all areas of criminal rights 5 and will improperly limit the ability of capital defendants to raise valid constitutional claims.' This approach runs counter to the history of habeas corpus and the intent of Congress in framing the federal habeas statutes. 13. See Woodard v. Hutchins, 464 U.S. 377 (1984) (per curiam) (finding "abuse of the writ" and vacating stay). "There is no affirmative evidence that the claims were deliberately withheld. But... no explanation has been made as to why they were not raised until the very eve of the execution date." Id. at 379 n.2 (Powell, J., joined by four other Justices, concurring). Justices White and Stevens attacked the Court's opinion as adopting a "per se rule" against successive petitions. Id. While not directly stating a new standard for successive petitions, the Supreme Court has explicitly endorsed expediting review of such petitions; the Court at the same time subtly encouraged findings of "abuse of the writ." Barefoot v. Estelle, 463 U.S. 880, 895 (1983) ("Even where it cannot be concluded that a [successive] petition should be dismissed [as an "abuse of the writ"], it would be proper for the district court to expedite consideration of the petition.").
14. See, e.g., cases cited supra note 3. In a noncapital case, Jones v. Estelle, 722 F.2d 159 (5th Cir. 1983), the Fifth Circuit articulated a virtually per se rule against successive petitions if the petitioner had "competent" counsel on an earlier habeas proceeeding, id. at 165, even if the counsel only met with the petitioner once and only raised one issue in the earlier habeas, id. at 170 (Williams, J., dissenting).
15. The writ of habeas corpus is the only practical means by which there can be federal guarantees of federal rights. The Supreme Court does not sit to correct all errors, even constitutional ones, and would be unable to review adequately the constitutional claims of all defendants, capital and noncapital, on direct certiorari review from the highest court of each state. During this expansion of habeas corpus, both Congress and the Supreme Court declared that access to the writ should not be unduly restricted. In 1948, Congress amended the federal habeas corpus statutes to require that a successive petition "on a factual or other ground not [already] adjudicated" should not be denied if the judge "is satisfied that the applicant had not on the earlier application deliberately withheld the newly asserted ground or otherwise abused the writ." '25 In that same year, the Supreme Court ruled in Price v. Johnston 26 that successive petitions should be permitted "if for some justifiable reason [the defendant] was previously unable to assert the rights or was unaware of the significance of relevant facts." '27 Fifteen years later, in the 1963 case of Sanders v. United States, 2 the Court built on Price and articulated its clearest statement of the standard to be applied to successive habeas corpus petitions. The Court ruled that a federal court must reach the merits of a new claim unless the court concludes that the claim was deliberately withheld or abandoned, or unless the petitioner exhibited inexcusable neglect in failing to assert the claim earlier. 29 Under Sanders, courts can dismiss successive petitions only if a defendant's "only purpose is to vex, harass, or delay." ' 3 Congress explicitly endorsed the Sanders guidelines in 1976. 3 The Sanders standard has proved to be workable and efficient in noncapital cases. Courts can and do summarily dismiss successive petitions raising issues that have already been adjudicated. 3 2 Yet petitioners are still able to return to court, years after their initial convictions, and successfully raise new or unadjudicated challenges to their incarceration. 3 The judicial system uses successive petitions to vindicate rights and correct er- rors, even where the petitioner does not learn of the rights until long after conviction. 34 In the area of capital punishment, the need for a mechanism to correct errors at all stages of the proceedings is especially critical, because an error can mean the taking of an innocent life."
II. THE UNIQUE NATURE OF CAPITAL CASES
The death sentence and the modern campaign against it have created problems never before faced by the federal court system. 36 Capital cases, as a class, are the first ever in which almost all defendants have sought to have all legal claims fully litigated in all courts. 37 Volunteer attorneys 8 and organizations 9 have attempted to pursue every legitimate claim in every capital case. These challenges have met with unprecedented success: almost one-half of all death sentences imposed under the modern capital 34 . Arguably, long lags of time before a claim is raised burden the state. Evidence may be lost or witnesses may die. The Supreme Court has already rejected this concern in noncapital cases, see supra note 24; the concern carries even less weight in capital cases. Unlike a noncapital defendant, the focus and attention of the state is never removed from the capital inmate; the state is on notice to retain evidence and preserve important testimony in preparation for the inevitable capital appeals.
35. Jack Greenberg located six cases since 1972 where death-sentenced individuals were later determined to be innocent. Greenberg, supra note 22, at 920 n.69. Since then, the Eleventh Circuit has reversed the conviction of Jack House, in whose case the evidence revealed that the victims were alive two hours after the state claimed House killed them. House v. Balkcom, 725 F.2d 608 (11th Cir. 1984). House had spent 11 years on death row pursuing his appeals.
36. The severity and finality of the death sentence calls for an especially high level of certainty in the judgment. See Woodson v. North Carolina, 428 U.S. 280, 305 (1976) ("[TIhe penalty of death is qualitatively different from a sentence of imprisonment, however long... . Because of that qualitative difference, there is a corresponding difference in the need for reliability in the determination that death is the appropriate punishment in a specific case."). The unique nature of the penalty requires that all possible steps to avoid error be taken. E.g., Beck v. Alabama, 447 U.S. 625, 642-43 (1980) (jury must be permitted to consider lesser included offense); Lockett v. Ohio, 438 U.S. 586, 604 (1978) (Burger, C.J., writing for himself and three other Justices) (all possible mitigating factors must be considered); accord Powell v. Alabama, 287 U.S. 45, 71-72 (1932) (right to counsel in capital case).
Rather than focusing on the greater need for accuracy and reliability in capital cases, this Note analyzes the unique procedural situation of a capital defendant-if the completion of the sentence is not delayed, the defendant will not be alive to pursue available remedies. This Note argues that apart from any moral requirement of perfection, this procedural peculiarity of capital cases requires that successive habeas petitions not be severely limited.
37. See Greenberg, supra note 22, at 910-14; see also M. MELTSNER, CRUEL AND UNUSUAL: THE SUPREME COURT AND CAPITAL PUNISHMENT 107-10 (1973) (describing litigation campaign); H. BEDAU, THE COURTS, THE CoNsTrrtrrON AND CAPITAL PUNISHMENT 83 (1977) . This is only a recent phenomenon. Of the over 5,000 people executed in the one hundred years before Furman v. Georgia, 408 U.S. 238 (1972) (per curiam), less than 500 sought any review in federal court. Greenberg, supra note 22, at 909-10. statutes 40 have been overturned, 41 compared with the less than seven percent reversal rate for non-capital convictions that are appealed. 42 Ironically, the success of the appeals has led to a general perception that the capital appeals process is being abused and is unduly protracted. Individual Justices on the Supreme Court have expressed this view, 43 and the opinions of the Court reflect their impatience with capital appeals. 44 The capital area is the only part of the criminal appeals process in which the state, rather than the defendant, is the moving force; 45 laboring to carry out the sentence, the state creates the pressure to complete the appeals process. 46 Some delay in the process, however, is essential in capi- This proposal would change the institutional role of the Supreme Court by making it a court to correct every constitutional error. Given the heavy workload of the Court, the proposal would also likely lead to an even more summary review of constitutional claims than presently takes place. Justice Rehnquist seems to assume that the Court would have time to review the hundreds of new capital sentences imposed each year. 45. Although the state also has an administrative interest in finality and the rapid completion of the appeals process in noncapital cases, the sentences are in fact being carried out even as the habeas appeals are being litigated. Whatever the goals of the criminal law-deterrence, retribution, rehabilitation, protection of the community-they are not thwarted by the appeals process itself. Thus, it is only for administrative reasons that the states should be concerned about the duration of the noncapital appeals process. Indeed, aggressively pursuing noncapital appeals might not be the most administratively and economically efficient tactic for the state to take.
See generally
Justice Rehnquist has argued that the delay in execution required by capital appeals "not only lessen[s] the deterrent effect of the threat of capital punishment [but also] undermin[es] the integrity of the entire criminal justice system." Coleman v. Balkcom, 451 U.S. at 959 (Rehnquist, J., dissenting from denial of certiorari). Justice Stevens rejected this proposition, speculating that "the deterrent value of incarceration during [the capital appeals] period of uncertainty may well be comparable to the consequences of the ultimate step itself." Id. at 952 (Stevens, J., concurring in denial of certiorari Capital cases thus present a unique need for delay, a need which has led to the misconception that death-sentenced defendants intentionally withhold claims in order todelay the court proceedings.
4 9 In responding to this perception and to the delay necessary in capital cases, the courts confront another unique aspect of capital cases: the gravity of the sentence itself. Both the special need for time to consider claims, and the severity and finality of the penalty, must be considered in crafting a rule to govern successive habeas corpus petitions in capital cases.
III. THE PROCEDURAL AND SUBSTANTIVE TYPES OF SUCCESSIVE HABEAS CORPUS PETITIONS
In response to the lengthy habeas corpus appeals process in capital cases, the Supreme Court has fashioned an overly broad remedy. In an attempt to eliminate an arguably inappropriate use of successive petitions (to raise tactically withheld claims), the Court has also struck down appropriate uses of the writ. The Court should reevaluate its approach to successive petitions, and should devise a rule that attains the desired level of finality without sacrificing justice and fairness. To do this, the Court usually means a life sentence. From the capital defense attorney's perspective, rushing an appeal is seldom a desirable goal. The longer the delay, the more time for new information to be discovered and for new legal arguments to develop. And, practically speaking, many capital attorneys handle more than one case at the same time. Some attorneys, especially those with capital defense organizations, see supra note 39, seldom have time to defend against each execution crisis, much less to hurry the appeals of defendants not near execution.
47. Only in cases in which an individual is at liberty while appeals are pending is the satisfaction of a term sentence delayed. In noncapital cases, a convicted defendant may begin to serve time in prison before any appeals are heard. With a death sentence, however, a defendant obviously cannot begin to serve the sentence while still processing appeals.
This distinction between death and term sentences, in terms of delay, is most clearly seen with longterm sentences. Short sentences may run their course before an appeal can be successful. Thus, both short-term and death-sentenced individuals must delay their sentences to-ight them. The irreversibility of the death sentence sets it apart, however, and demands that the sentence be delayed even where a short-term sentence would not be.
48. There might be incentives to present invalid claims if no valid claim exists to be asserted. Under the proposal suggested by this Note, a judge would have the power to dispose quickly of claims that, on their face, clearly lack merit. 
A. Procedurally Forced Successive Petitions and an Appropriate Response
The Problem
The finality of the death sentence, combined with state and federal procedural rules, sometimes forces the use of successive habeas corpus petitions. In some capital cases, a peculiar situation arises in which the state courts refuse to stay an execution date and the defendant is forced to request a stay from the federal courts by filing a petition for habeas corpus, even if federal procedural rules prevent the defendant from bringing all valid claims into federal court in the first habeas petition. In this situation, the defendant is faced with the choice of not requesting a stay (and thus being executed) or requesting a stay based on some, but not all, of the claims raised in state court (and thus having either to forgo the remaining claims or to raise them in a successive petition).
The interaction between state and federal courts creates these situations in which certain issues become ripe for federal review before others. The doctrine of exhaustion 50 requires that all claims presented in a federal habeas petition be first presented, and ruled upon, in the state courts. If the state courts do not complete review of all claims simultaneously, a defendant is left with some issues ready for federal review while other claims remain bottled up in the state courts. 5 " 50. Under 28 U.S.C. § 2254(b), habeas corpus relief "shall not be granted unless it appears that the applicant has exhausted the remedies available in the courts of the State .... " See also 28 U.S.C. § 2254(c) (no exhaustion until applicant has no possible state procedure in which to raise claim).
Rose v. Lundy, 455 U.S. 509 (1982), held that a district court should dismiss without prejudice "mixed petitions," which contain both exhausted and unexhausted claims. This ruling stemmed from holdings of the Fifth and Ninth Circuits. Id. at 513 n.5 (citing Galtieri v. Wainwright, 582 F.2d 348 (5th Cir. 1978) (en bane); Gonzales v. Stone, 546 F.2d 807 (9th Cir. 1976)). Those two circuits, however, stated that in the case of a mixed petition, the inmate would be permitted to bring a second petition raising the previously unexhausted issues. Galtieri, 582 F.2d at 355, 358-59, Gonzales, 546 F.2d at 810. Four members of the Rose Court, however, rejected that view. 455 U.S. at 521 (O'Connor, J., writing for herself and three other Justices) ("a prisoner who decides to proceed with his exhausted claims and deliberately sets aside his unexhausted claims risks dismissal of subsequent federal petitions"). When this occurs in states like Florida, which does not commonly grant stays of execution during post-conviction proceedings, 2 the defendant may be forced to rely on a successive petition. 53 Once the state courts have completed their review on direct appeal from the conviction, the stay of execution issued by the state court expires, even though state postconviction appeals may still be pending. The defendant then has no choice but to go to federal court for a stay, whether or not all possible claims are ripe for federal review. When later claims become ready for review, the defendant must resort to a successive petition or forgo raising the claims in federal court." Under the federal courts' new approach to successive petitions, those issues still before state courts at the time of the initial federal habeas petition are later treated summarily. Any non-capital defendant has the opa new claim, Issue "B." Under the state rules, Issue "A" cannot be brought in a post-conviction appeal because the high court has already ruled against the claim. Due to the requirement of exhaustion, however, the defendant must bring Issue "B" in a state post-conviction proceeding before he presents the issue to the federal court. If, as happens in some states, stays of execution are seldom issued during the state post-conviction appeals, the defendant is forced to raise Issue "A" in federal court to forestall an execution, even though the defendant cannot yet bring Issue "B" to the federal court. The defendant must therefore resort to a successive habeas petition or lose the opportunity to raise Issue "B" in federal court. Under the federal courts' new approach to successive petitions, especially as articulated in Jones v. Estelle, 722 F.2d 159, 165 (5th Cir. 1983), any issues raised on successive petition in this situation would be summarily dismissed. 52. In the over 100 cases in which death warrants have been signed in Florida, the Florida courts have stayed less than 20 executions. In the other cases, the defendants have been forced to request stays from the federal courts. This problem, also present in Texas, arises at least in part because state post-conviction proceedings in Florida are held in the sentencing court, usually in front of the sentencing judge. (This procedure differs from that in Georgia, for instance, where the court in the county of incarceration hears the state habeas petition.) Thus, in Florida, the defendant must ask the original trial judge to stay her own judgment and to find the original proceedings faulty. According to one Florida attorney who handles death cases, stays are generally awarded by the state courts only when the original judge has died and a new judge reviews the case. Telephone interview with Richard Burr, Office of the Public Defender, West Palm Beach, Fla. (May 13, 1985) .
53. The problem is most serious for inmates who are unable to obtain appellate counsel early in the appeals process. When the state sets-an execution date, the inmate must hurriedly find an attorney, who then has only a matter of days to obtain a stay of execution. If the state court does not issue a stay, the attorney must go to federal court without having had time to research the entire case, much less to litigate all possible issues in state court. See Antone v. Dugger, 465 U.S. 200, 205-06 nn.3-4 (1984) (per curiam) (denying stay even though Antone's trial counsel dropped Antone's case days before his scheduled execution and replacement counsel omitted critical issues from initial habeas petition); cf. Shaw v. Martin, 613 F.2d 487, 492 n.2 (Phillips, Circuit Judge 1980) ("It is completely unrealistic to suppose a practical ability to exhaust normal avenues of post-conviction review provided by both state and federal law within [a four-week] time frame, even were every step to be taken within the shortest conceivable time by both litigants and courts.").
54. This situation requires the petitioner to forgo one constitutional right to assert another. The Supreme Court has frequently rejected this choice. See, e.g., Brooks v. Tennessee, 406 U.S. 605 (1972) (rule requiring defendant to testify first or not at all deprived defendant of right to counsel and infringed on right to remain silent); Gardner v. Broderick, 392 U.S. 273 (1968) (impermissible to force choice between remaining silent and retaining job as policeman).
This situation is even more extreme than the case of Fay v. Noia, 372 U.S. 391, 438-40 (1963), which declared that waivers made to lessen the risk of capital punishment are not sufficiently voluntary to require a federal habeas court to abstain from review. Here, the petitioner involuntarily loses constitutional claims in order to avoid an imminent execution. tion to wait until crucial second claims catch up before entering federal court. 5 " The capital defendant, however, cannot afford to wait; he is forced into federal court early to avoid execution.
A Proposed Response
These cases are not true successive claims. Rather, the defendant is diligently attempting to bring all valid claims through the state court system and into the federal system within the same general time frame. Prior to the initial federal proceedings, the potentially successive claims have already been raised, but not adjudicated, in state court. If federal courts summarily reject successive petitions on these later claims, they are allowing state procedural rules to deny the vindication of federal constitutional rights in federal courts. Whether or not this bottling up is a willful attempt to thwart federal review, an individual state's procedure should not be able to restrict the right to federal habeas corpus.
A better approach to the problem of procedurally forced successive petitions would be for federal district courts to issue a stay of execution on the initial petition for habeas relief, but to hold the case in abeyance until all issues are exhausted in state courts and therefore ready for federal review. Although only a few lower federal courts have ever held a petition in abeyance (and then only in specifically limited circumstances), 5 " the Supreme Court itself in Sanders encouraged "imaginative handling of a prisoner's first motion" in order to "anticipate and avoid the problem of a hearing on a second or successive motion." ' 57 55. Not all noncapital defendants will wait in these situations. Some might decide that the issue(s) ready for federal review are so strong that there is no need to wait until others catch up. This, however, is a tactical judgment; no pressure to avoid execution forces it.
56. In Arango v. Wainwright, 716 F.2d 1353 (11th Cir. 1983), the Eleventh Circuit ordered the district court to hold a petition in abeyance; in denying the state's petition for rehearing, however, the court emphasized that a state court stay of execution was already in effect. 739 F.2d 529 (11th Cir. 1984). The court did not seem willing to adopt the proposal presented here: to hold a petition in abeyance (and issue a federal stay), whether or not a state court stay remained in effect.
In Shaw v. Martin, 613 F.2d 487 (Phillips, Circuit Judge 1980), Judge Phillips granted a stay where the petitioner had appeals pending in three courts: a petition for rehearing of denial of certiorari in the U.S. Supreme Court, an appeal in the court of appeals from the denial by the district court of an initial federal habeas petition, and a state post-conviction proceeding. The order instructed the district court to wait until the state post-conviction appeals were adjudicated, allowing the issues raised in them to be presented in federal court. 57. 373 U.S. 1, 22 (1963). In Sanders, which involved a prisoner's pro se habeas petition, the Court suggested that the lower court could have attempted to locate and rule on any valid claim the prisoner could bring. This logic suggests that a federal court should hold an initial habeas petition in abeyance when the prisoner has already brought other claims into state court. This approach will allow for a careful review of all of the issues presented, without forcing defendants to waive or default on the claims that are slow to emerge from state courts. The enforcement of federal rights will thus not depend on the procedures and calendars of state courts.
B. True Successive Petitions and the Appropriate Standard of Review
In true successive petition situations, and even in some cases where an initial petition is held in abeyance, 59 the federal courts will be forced to evaluate the justifications for delayed habeas petitions. To create a more just approach to successive petitions, it is necessary to analyze each of the situations in which such petitions arise. There are seven general categories of claims raised in successive petitions.
6 " These categories, reviewed below, raise different considerations in terms of fairness and delay, and should not be grouped together under one rule against successive petitions.
Rose v. Lundy, 455 U.S. 509 (1982) , which requires courts to dismiss without prejudice "mixed petitions" that include unexhausted claims, does not prohibit a district court from holding a habeas petition in abeyance. As the exhaustion requirement is not a jurisdictional constraint, see Sharpe v.
Buchanan, 317 U.S. 238 (1942), Rose requires only that relief not be granted on mixed petitions (until they are no longer mixed). Rose intended to avoid the judicial inefficiency of piecemeal litigation. 455 U.S. at 520. The hold-in-abeyance proposal is the most efficient option, avoiding both piecemeal litigation and successive petitions. By allowing district courts to avoid the hearing on the "abuse of the writ" question, see Price v. Johnston, 334 U.S. 266, 292 (1948), the hold-in-abeyance, proposal would enable the courts to review most capital cases in one and only one hearing.
58. The federal courts' general deference to state procedural requirements is a matter of judicial discretion based on federalism principles. Wainwright v. Sykes, 433 U.S. 72, 84, 88 (1977) . A court can and should put this deference aside when justice requires. In the case of a successive habeas petition, a court should not hesitate to issue a stay when the state courts refuse to do so; the stay does not short-circuit any state court proceeding.
The idea of a federal court stepping in when a state court does not act is not new. At least one lower court has decided that it should provide, in the context of a federal habeas proceeding, the postconviction procedure that the state court should have provided. 
59.
The hold-in-abeyance proposal does not eliminate all potential for abuse. A federal court, for instance, might hold a petition raising Issue "A" in abeyance, waiting for Issue "B" to be adjudicated in state court. If, when Issue "B" is almost ripe for federal review, the petition raises Issue "C" in state court, the federal court must decide whether to continue holding the petition in abeyance or to proceed to consider the first two issues. In either case, the court must evaluate the reasons for the delay.
60. The categorizations used here necessarily raise the question of which party has the burden to show that a claim is in a given category. At the outset, the state has the burden to plead an abuse of the writ. Sanders v. United States, 373 U.S. at 10-11; Price v. Johnston, 334 U.S. at 292. After the state has alleged an abuse of the writ, Rule 2 of the Rules Governing § 2254 Cases and the Model Form for Use in 28 U.S.C. § 2254 Cases Involving a Rule 9 Issue require the habeas petitioner to establish, in a successive petition, why there is no abuse. Because the habeas proceeding is essentially "civil" in nature, see Browder v. Director, Dep't of Corrections, 434 U.S. 257, 269 (1978), the burden of proof is "the usual 'preponderance of the evidence' standard," Sumner v. Mata, 449 U.S. 539, 551 (1981).
Types of Successive Claims a. Frivolous Claims
The type of claim raised in successive petitions that is perhaps the easiest to deal with is the clearly frivolous claim." 1 A claim is frivolous if on its face it has no legal merit, even if the alleged facts on which the claim is based are assumed to be true. Under any plausible approach, including the Sanders formula and the federal courts' new approach to successive petitions, such claims should be summarily denied. 62
b. Relitigated Claims
As with frivolous claims, claims already litigated in federal court should be summarily dismissed. 6 3 Although res judicata does not apply to habeas corpus petitions, 64 the federal courts should not be required to give a full evidentiary hearing to claims that have been carefully reviewed and adjudicated in an earlier federal habeas proceeding. Assuming that the claim is truly the same as one previously litigated (i.e., no new facts or law bear on the claim), the claim need be reviewed only in exceptional circumstances, such as when a judge made a clearly erroneous ruling on the first habeas petition or when the attorney on the initial claim was ineffective. 15 61. Many claims ultimately deemed frivolous are likely to arise in pro se petitions. 62. In deciding whether a habeas petition is frivolous, the court should assume the facts presented to be true, an approach similar to that taken with motions to dismiss for failure to state a claim made under FED. R. Civ. P. 12(b)(6). If, assuming the facts, no relief is warranted, the petition should be quickly dismissed. But if the facts might lead to relief, the claim falls into one of the other categories in this Section.
63. The term "relitigated claims" refers to claims that have already been litigated in the federal system. This Note adopts the widely held assumption that federal courts may reconsider federal claims on which state courts have already ruled. Thus, this Note does not use the term "relitigate" in the same manner as the articles which challenge or defend that assumption. See, e.g., Bator, supra note 15; Peller, supra note 17.
Further, a claim is not considered to have been litigated in federal court if the only federal action taken on it has been a Supreme Court denial of certiorari to the highest court of the state. REv. 1 (1975) . Kelley argues that res judicata should apply to habeas, but then proceeds to recognize enough exceptions so as to exclude only overlooked, abandoned, and tactically withheld claims. Id. at 53 n.290.
65. These exceptions might better be viewed as new claims arising not out of the original arrest, trial, or sentencing, but out of the first habeas proceeding itself. There must, of course, be a limit on how many times a defendant can claim ineffective assistance of appellate counsel. At a minimum, however, capital defendants should not be penalized for the inexperience or lack of resources of counsel hurriedly retained in the face of an impending execution. Contra Antone v. Dugger, 465 U.S. 200, 205-06 (1984) (per curiam) (denying stay of execution).
The Sanders decision, while permitting judges to deny relitigated claims quickly, does not categorically reject all such claims. Rather, it entertains the possibility that a claim can be relitigated "[e]ven if the same ground was rejected on the merits on a prior application," but places the burden on the applicant "to show that the ends of justice would be served by permitting the redetermination of the ground."
'
The Supreme Court's new summary approach to successive petitions does not appear to include an "ends of justice" test for relitigated claims.
6 1 Arguably, with claims of this type, concern for finality will almost always outweigh concern for justice; unless the initial proceeding was somehow flawed, questions of justice should have been resolved with the first habeas petition. In the area of capital punishment, however, the "ends of justice" possibility for reconsideration of a claim is an important safeguard against mistake in the imposition of a death sentence.
c. "New Law" Claims
Claims based on "new law," if the new law has been deemed to apply retroactively, clearly should be reviewed on the merits even if raised in a second habeas corpus petition. The Supreme Court's new approach, however, steps back from the Sanders formula and puts "new law" claims in jeopardy of summary dismissal.
"New law" claims are usually made after the Supreme Court finds a new constitutional right or strengthens an old one.
6" With almost all expansions of the rights of criminal defendants, the Supreme Court must decide whether the change retroactively reaches defendants already arrested or convicted at the time of the change. Frequently, however, the Court delays deciding the issue of retroactivity until it is squarely presented." 9 66. 373 U.S. at 16. 67. In a related area of habeas corpus law, the Wainwright v. Sykes procedural default test includes a proviso that the federal courts should reach an otherwise barred claim if the defendant will "in the absence of such an adjudication. If a newly announced constitutional right is given only prospective effect, then successive petitions attempting to claim the right retroactively should be summarily dismissed. If, however, the "new law" is retroactive, a defendant should be able to take advantage of it, even if he filed his initial habeas petition prior to the change in the law. Similarly, if the Court has reserved its decision on retroactivity, a defendant deserves an opportunity to litigate that question. 70 To deny retroactive "new law" claims in successive petitions creates the irrational situation of having retroactivity depend on whether a defendant has alreaidy filed a first habeas corpus petition at the time of the change in the law. 71 This, however, is exactly the possibility created by the federal courts' new approach to successive petitions.
d. "New Fact" Claims
Just as courts should fully review successive petitions based on "new law," they should also fully review successive petitions based on "new facts." The category of "new facts" includes any evidence discovered after the initial trial that might either affect the outcome of a new trial or indicate that the defendant's constitutional rights were violated in the earlier proceeding. Because "[t]he primary purpose of a habeas corpus proceeding is to make certain that a man is not unjustly imprisoned, '72 claims based on newly discovered evidence, such as a confession by another individual or proof of prosecutorial misconduct, are among the situations most appropriate for habeas corpus relief. No defendant, capital or otherwise, should be barred from presenting new evidence that casts doubt on the validity of a conviction.
In addition, capital cases present a far more subtle type of "new" evidence: evidence which should have been introduced in mitigation during the sentencing phase of a capital trial. can be presented in the sentencing hearing in mitigation of the offense, and because many of the attorneys who handle capital cases at the trial and initial appellate levels are inexperienced in death penalty proceedingsJ expert appellate attorneys in capital cases can and frequently do find evidence that should have been introduced to dissuade the jury from imposing death. 7 This type of evidence, uncovered long after the trial, raises serious questions about the level of diligence due a capital defendant by trial counsel. In light of the severity of the sentence, capital defendants should not be penalized for a lack of awareness or willingness on the part of trial counsel to investigate the defendant's case fully. Thus, whether the "new facts" concern the validity of either the conviction or the sentence, the defendant should be allowed to raise the new claims in a successive habeas corpus petition. 77 This opportunity is foreclosed if successive petitions continue to be summarily dismissed.
e. Overlooked and Unresearched Claims
For a variety of reasons-lack of experience, time, or money-some capital defendants' initial appellate counsel overlook or are unable to research all valid constitutional claims arising from the capital trial.
7 8 When the failure to present claims in an initial petition does not stem from a tactical decision to withhold claims, but from limited resources, the failure is not the type of intentional abuse of the habeas process that a policy regarding successive petitions should attempt to prevent. In a system that seldom provides funds for appellate counsel 79 and in which the courts ex-pedite capital appeals,"' a capital defendant should not be responsible for the failure of counsel to raise an issue due to lack of resources or time. 81 By focusing on the "deliberate[ness]" of the withholding of claims and the intention to "vex, harass, or delay," 2 the Sanders formula permits a judge to reach claims appellate counsel failed to raise at an earlier stage because of ineptness, poverty, or an impending execution date. By viewing overlooked claims as tactically withheld, and thus summarily denying successive petitions with little or no consideration of the merits of the claims, the Supreme Court is foreclosing this option.
f. Abandoned Claims
Claims that were raised in early state proceedings but were not later presented in an initial federal habeas corpus petition can actually be classified in one of the other categories presented in this Section. If the abandonment of a claim was a strategic decision made by counsel, it falls into the category of tactically withheld claims. If, however, the decision to abandon the claim was not motivated by an attempt to gain advantage, the claim comes under the overlooked or unresearched claim category; either the attorney simply incompetently overlooked the claim, or the attorney did not pursue it for more practical, perhaps financial, reasons. In either case, the claims should be treated as overlooked or unresearched claims; an appropriate standard for successive petitions should not prevent consideration of these claims on their merits.
g. Tactically Withheld Claims
The most troubling category consists of claims that the initial appellate attorney tactically withheld, either intending to raise them in a later proceeding or deciding that the client would be better off if they were not raised at all. These withheld claims, viewed as an attempt to manipulate right to the state's highest court But it is in this category of successive claims that the greatest injustice is done to some defendants. Many capital defendants, some sentenced over ten years ago, filed their first federal habeas petition years before the Supreme Court altered its approach to successive petitions. Although few, if any, cases have been documented, some attorneys may have decided that "abusing" the system was in the best interest of their clients, and thus may have decided to withhold claims. Because the courts were at that time lenient toward successive petitions, a decision to withhold claims may have then been a sound tactical judgment."' Now these defendants find that the rules have changed. When, years after initial filing, their first habeas petitions fail, their other valid claims cannot be brought into court. The irony of this situation is revealed when viewed alongside the "new law" claims discussed above. 
The Sanders Formula Revitalized
This analysis of the various types of claims commonly raised in successive habeas corpus petitions leads to the conclusion that the new approach 83. There are at least three situations in which an attorney might knowingly withhold a potentially valid claim from an initial habeas corpus petition, but want to raise it later.
First, the attorney decides that the claims actually presented are so meritorious that there is no need to present other potential issues. If the attorney is correct that the presented claims are winning claims, then there is no successive petition problem. If, however, the attorney is wrong, serious questions about the effectiveness of the assistance of appellate counsel arise.
Second, the attorney is aware of the claim but does not have the time and/or resources to pursue the claim. See supra note 78. No matter how competent by traditional standards the attorney may be, this situation also raises the question of effectiveness of counsel.
Third, the attorney decides that there is a tactical advantage in withholding the claim. While this is the hardest case, this Note suggests that even this attorney may be constitutionally ineffective.
There are no common sanctions, such as bar disciplinary proceedings, against an attorney for intentionally withholding claims from a habeas petition. Thus, the primary deterrent to the attorney is the harm to the client that will likely follow from a lost, valid claim. In the context of a capital case, that harm is devastating, and likely to be a serious deterrent to the withholding of claims.
At least one leading capital defense organization strongly discourages withheld claims: "Each [habeas] petition . . . must be litigated by counsel as if there will be no second chance to raise an issue, to develop the facts more fully, or to explore the legal arguments more thoroughly or creatively." J. Liebman, Federal Habeas Corpus Manual for Capital Cases 16 (NAACP Legal Defense Fund, Tent. Draft 1983) (on file with author).
84. In the past, the Sanders formula has not been rigorously applied. Now that the Supreme Court has indicated its seriousness about restricting successive petitions, no rational lawyer could think this a sound approach. Wainwright v. Sykes, 433 U.S. 72, 103 (1977) (Brennan, J., dissenting).
85. See supra text accompanying notes 68-71.
adopted by the federal courts must be reevaluated and the Sanders rule revitalized. A fair successive petition rule should permit "new law," "new fact," overlooked, and unresearched claims. 8 " On the other hand, it should limit frivolous, relitigated, and tactically withheld claims. In limiting these claims, however, the rule cannot be so strict as to prevent the consideration of claims in the interest of justice, even if the claims were intentionally withheld or have been previously adjudicated. Just such a rule is embodied in the Sanders formula. Although the case has never been overruled, its guidelines have fallen into disuse. Those guidelines are in keeping with the historical, statutory, and legal spirit of habeas corpus, which should be widely available to enforce constitutional guarantees.
The Sanders formula will permit courts to control delay without inhibiting justice. The need to ensure that valid claims are addressed and that justice is not limited is strong in all criminal cases; it is strongest in capital cases. If the states choose to impose the "ultimate sanction," the Constitution requires that it be imposed with care and certainty. The federal courts should not rush this determination.
86.
A case currently awaiting decision from the Eleventh Circuit sitting en bane directly confronts the successive petition problem in a situation where the claims have strong merit and the explanations for delay are legitimate. Moore v. Zant, 734 F.2d 585 (denying relief), vacated for rehearing en bane, id. at 604 (11th Cir. 1984). Moore raised a variety of claims in his successive petition: 1) an ineffective assistance of trial counsel claim, which his first appellate counsel refused to raise because he was too busy, which Moore tried to raise pro se directly to the initial habeas court, and which the initial habeas cburt refused to hear; 2) a "new law" claim concerning the right to remain silent in interviews to be used in a capital sentencing hearing, based on Estelle v. Smith, 451 U.S. 454 (1981), decided months after the denial of Moore's inital habeas; 3) a "new law" claim concerning the right to cross-examine hearsay witnesses whose statements appear in the state's presentence report, based on Proffit v. Wainwright, 685 F.2d 1227, 1254-55 (11th Cir. 1982), modified, 706 F.2d 311 (1983), cert. denied, 464 U.S. 1002 (1983), decided years after the denial of Moore's initial habeas; and 4) "new fact" claims of racial discrimination in capital sentencing based on studies not concluded until after the denial of the initial habeas. En Banc Brief for Petitioner-Appellant at 9-11, Moore v. Zant, No. 84-8423 (11th Cir. argued Sept. 11, 1984) . Despite these and other claims (including a claim of ineffective assistance of appellate counsel), the strength of which the district court acknowledged, the district court denied the successive petition as an abuse of the writ. A three-judge panel of the Eleventh Circuit later adopted and reprinted the unpublished district court order. Moore v. Zant, 734 F.2d at 587 (1984) . In dissenting from the panel opinion, Judge Kravitch wrote:
Unquestionably, genuine abuses of the writ must be prevented, but we must not adopt measures so broad that legitimate claims will not be heard. I fear that the majority's approach today loses sight of the fact that the [abuse of the writ] doctrine "is not intended to automatically foreclose each petitioner who fails to claim every ground for relief in his first application in federal court." Id. at 604 (Kravitch, J., dissenting) (quoting Haley v. Estelle, 632 F.2d 1273, 1276 (5th Cir. 1980)).
